STATE OF CONNECTICUT

£ Faahl G CONNECTICUT SITING COUNCIL
o X o Ten Franklin Square, New Britain, CT 06051
'_ 5 Phone: (860) 827-2935 Fax: (860) 827-2950
E-Mail: siting.council@ct.gov
Web Site: portal.ct.gov/csc

VIA ELECTRONIC MAIL
September 24, 2021

Emily A. Gianquinto, Esqg.
EAG Law LLC

21 Oak Street, Suite 601
Hartford, CT 06106

RE: PETITION NO. 1442 - SR Litchfield, LLC Declaratory Ruling, pursuant to Connecticut
General Statutes 84-176 and 8§16-50Kk, for the proposed construction, maintenance and
operation of a 19.8-megawatt AC solar photovoltaic electric generating facility on 6
contiguous parcels located both east and west of Wilson Road south of the intersection
with Litchfield Town Farm Road in Litchfield, Connecticut, and both east and west of
Rossi Road, south of the intersection with Highland Avenue in Torrington, Connecticut,
and associated electrical interconnection.

Dear Attorney Gianquinto:

The Connecticut Siting Council (Council) received the Request for Party Status, CEPA
Intervention and Request for a Public Hearing under Connecticut General Statutes (CGS) 8§ 4-
177! 16-50n and 22a-19, submitted on behalf of Erin McKenna (McKenna) on September 22,
2021.

Please be advised the Council’s regular meeting agenda issued on September 16, 2021 provided
notice of its intention to issue a final decision on Petition 1442 during the Council’s regular
meeting scheduled for September 23, 2021. Please also be advised that, in accordance with the
September 16, 2021 regular meeting agenda, the Council rendered a final decision on the above-
referenced petition for a declaratory ruling during its regular meeting held on September 23,
2021. Therefore, McKenna’s Request for Party Status, CEPA Intervention and Request for Public
Hearing are untimely and moot.

On February 5, 2021, Silicon Ranch (SR) submitted Petition 1442 to the Council pursuant to CGS
84-176 and §16-50k. In compliance with CGS 84-176(c), on February 8, 2021, the Council gave
notice to all persons to whom notice is required by law, including, but not limited to, the Town of
Litchfield and City of Torrington (Municipalities) and state agencies.? The Council also posted
the petition for a declaratory ruling on its website and issued a proceeding schedule identifying
the 30-day comment deadline (March 7, 2021), 60-day agency action deadline (July 5, 2021),

L Conn. Gen. Stat. 84-177a applies to party and intervenor status in contested cases. A petition for a
declaratory ruling is not a contested case. Conn. Gen. Stat. §4-176(d) applies to party and intervenor status
in a petition for a declaratory ruling.

2 Council February 8, 2021 correspondence to City of Torrington, Town of Litchfield and State Agency
Comment Request Memorandum.


mailto:siting.council@ct.gov

McKenna Request
Petition No. 1442
September 24, 2021
Page 2

and 180-day final decision deadline (November 2, 2021), as extended by state emergency orders.’
(Emphasis added).

On March 2, 2021, Ronald Viola, an abutting property owner, requested party status. On March
25, 2021, the Council granted party status to Ronald Viola. On April 19, 2021, the Council issued
a revised proceeding schedule identifying a deadline of May 28, 2021 for the exchange of
interrogatories among parties and intervenors. The Council issued two sets of interrogatories to
SR on March 12, 2021 and June 10, 2021. SR responded to the Council’s interrogatories on April
5, April 16, May 14 and July 1, 2021.

On June 18, 2021, pursuant to CGS 84-176(e), the Council set the date by which to render a final
decision on Petition 1442 as November 2, 2021, which was the deadline for a final decision per
the 90-day extension of administrative agency deadlines under state emergency orders.*

With regard to the Request for Public Hearing, pursuant to the Uniform Administrative Procedure
Act (UAPA), an administrative agency is required to take an action on a petition for a declaratory
ruling within 60 days of receipt. CGS 84-176(e) states:

“Within sixty days after receipt of a petition for a declaratory ruling, an agency in writing shall:
(1) Issue a ruling declaring the validity of a regulation or the applicability of the provision of the
general statutes, the regulation, or the final decision in question to the specified circumstances,
(2) order the matter set for specified proceedings, (3) agree to issue a declaratory ruling by a
specified date, (4) decide not to issue a declaratory ruling and initiate regulation-making
proceedings, under section 4-168, on the subject, or (5) decide not to issue a declaratory ruling,
stating the reasons for its action.” (Emphasis added).

A public hearing on a petition for a declaratory ruling is not required. Holding a public hearing on
a petition for a declaratory ruling is discretionary to the Council. Neither the Council, SR, the
Municipalities, any interested person nor the Council requested a public hearing within the CGS
84-176(e) 60-day agency action deadline.

There is no provision in the UAPA that provides for any extension of the 60-day deadline
within which the Council must act on the petition.> On June 18, 2021, pursuant to CGS §4-
176(e)(3), the Council agreed to issue a declaratory ruling by November 2, 2021. McKenna’s
Request for a Public Hearing, received by the Council 229 days after Petition 1442 was submitted
to the Council, is moot due to the passage of the 60-day agency action deadline, as extended by
state emergency orders.

With regard to the Request for Party Status and CEPA Intervention, on August 3, 2021, 5 months
after the public comment period deadline for Petition 1442 passed, McKenna submitted written
correspondence to the Council with the same Trinkaus and Greenbrier Open Space attachments as

3 Governor Lamont, Executive Order No. 7, March 10, 2020.

4 UAPA 60-day agency action deadline extended from April 6, 2021 to July 5, 2021.

5 A. Gallo v. McCarthy, 2010 Conn. Super. LEXIS 1788 (Conn. Super. 2010) (Engrafting a tolling
provision by regulation onto the statute to be applied within the sole discretion of the agency undermines
the streamlined procedure contemplated by the statutory scheme.)
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the subject request. This written correspondence with attachments is already part of the record of
Petition 1442.

On September 16, 2021, the Council issued its regular meeting agenda, providing notice of its
intention to issue a final decision on Petition 1442 during the regular meeting scheduled for
September 23, 2021. The Council received McKenna’s request on September 22, 2021.

Under CGS 84-176(d), for a petition for a declaratory ruling, an agency may grant a person party
or intervenor status if the agency finds that a timely petition to become a party or to
intervene has been filed. (Emphasis added). Similar to the decision to hold a public hearing on a
petition for a declaratory ruling, the decision to grant a person party or intervenor status in a
petition for a declaratory ruling is discretionary to the Council. McKenna’s Request for Party
Status and CEPA Intervention, received by the Council 229 days after Petition 1442 was
submitted to the Council, is untimely under CGS §4-176(d).

As of September 23, 2021, Petition 1442 is no longer pending before the Council. Therefore,
McKenna’s Request for Party Status, CEPA Intervention and Request for a Public Hearing is
untimely and moot.

Sincerely,

/n \ 1 / /

/ / /’,
Nidud i —
Melanie A. Bachman
Executive Director
MAB/laf

Enclosure: PE1442 Council Decision and Staff Report, dated September 23, 2021

cc: Service List, March 26, 2021
Council Members
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

September 23, 2021

Kenneth C. Baldwin, Esq.
Jonathan H. Schaefer, Esq.
Robinson & Cole LLP
280 Trumbull Street
Hartford, CT 06103-3597

RE: PETITION NO. 1442 - SR Litchfield, LLC petition for a declaratory ruling, pursuant to
Connecticut General Statutes 84-176 and 8§16-50Kk, for the proposed construction, maintenance
and operation of a 19.8-megawatt AC solar photovoltaic electric generating facility on 6
contiguous parcels located both east and west of Wilson Road south of the intersection with
Litchfield Town Farm Road in Litchfield, Connecticut, and both east and west of Rossi Road,
south of the intersection with Highland Avenue in Torrington, Connecticut, and associated
electrical interconnection.

Dear Attorneys Baldwin and Schaefer:

At a public meeting held on September 23, 2021, the Connecticut Siting Council (Council) considered
and ruled that the above-referenced proposal would not have a substantial adverse environmental effect,
and pursuant to Connecticut General Statutes § 16-50k, would not require a Certificate of Environmental
Comepatibility and Public Need, with the following conditions:

1. Submit a copy of a DEEP-issued Stormwater Permit prior to the commencement of construction;

2. The Petitioner shall prepare a Development and Management Plan (D&M) for this facility in
compliance with Sections 16-50j-60 through 16-50j-62 of the Regulations of Connecticut State
Agencies. The D&M Plan shall be provided to the service list and submitted to and approved by the
Council prior to the commencement of facility construction and shall include:

a) A final site plan including, but not limited to, final facility layout, access roads, fence design,
equipment pads, stormwater management control structures, electrical interconnection
including riser pole locations and increased setbacks to the property at 1119 Highland Avenue,
Torrington;

b) Erosion and sedimentation control plan consistent with the 2002 Connecticut Guidelines for
Erosion and Sedimentation Control including, but not limited to, temporary sediment basin
details, site stabilization measures during construction, inspection and reporting protocols,
methods for periodic cleaning of temporary sediment traps and swales during construction, and
final cleaning of stormwater basins upon site stabilization;

c) Site construction detail/phasing plan including, but not limited to, construction laydown area,
site clearing/grubbing, site grading, soil stockpile locations, excess earth material disposal
locations, wetland mitigation measures; and NDDB species protective measures;

d) A final DEEP NDDB determination letter prior to commencement of construction;

e) A final Landscaping Plan;

f) A final structural design for the racking system, stamped by a Professional Engineer duly
licensed in the State of Connecticut prior to commencement of construction;

S:\PETITIONS\1401-1500\1442\PE1442_dcltr_2021 0923 DM condition final.docx
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g) Consult with the DEEP Dam Safety Division regarding permitting requirements, if any, for the
proposed stormwater basins prior to site construction;

h) A Spill Prevention and Response Plan;

i) A livestock co-use plan for the site, including, but not limited to, provisions for rotational
grazing, water access and emergency evacuation;

j) Consult with the state and local fire marshals regarding compliance with the CT State Fire
Prevention Code, Section 11.12.3 - Ground Mounted Photovoltaic System Installations prior
to commencement of construction; and

k) Project construction hours/days of the week.

3. Unless otherwise approved by the Council, if the facility authorized herein is not fully constructed
within three years from the date of the mailing of the Council’s decision, this decision shall be void,
and the facility owner/operator shall dismantle the facility and remove all associated equipment or
reapply for any continued or new use to the Council before any such use is made. The time between
the filing and resolution of any appeals of the Council’s decision shall not be counted in calculating
this deadline. Authority to monitor and modify this schedule, as necessary, is delegated to the
Executive Director. The facility owner/operator shall provide written notice to the Executive
Director of any schedule changes as soon as is practicable;

4. Any request for extension of the time period to fully construct the facility shall be filed with the
Council not later than 60 days prior to the expiration date of this decision and shall be served on all
parties and intervenors, if applicable, the Town of Litchfield and the City of Torrington;

5. Within 45 days after completion of construction, the Council shall be notified in writing that
construction has been completed;

6. The facility owner/operator shall remit timely payments associated with annual assessments and
invoices submitted by the Council for expenses attributable to the facility under Conn. Gen. Stat.
816-50v;

7. The facility owner/operator shall file an annual report on a forecast of loads and resources pursuant
to Conn. Gen. Stat. §16-50r;

8. This Declaratory Ruling may be transferred, provided the facility owner/operator/transferor is
current with payments to the Council for annual assessments and invoices under Conn. Gen. Stat.
816-50v and the transferee provides written confirmation that the transferee agrees to comply with
the terms, limitations and conditions contained in the Declaratory Ruling, including timely payments
to the Council for annual assessments and invoices under Conn. Gen. Stat. §16-50v; and

9. If the facility owner/operator is a wholly owned subsidiary of a corporation or other entity and is
sold/transferred to another corporation or other entity, the Council shall be notified of such sale
and/or transfer and of any change in contact information for the individual or representative
responsible for management and operations of the facility within 30 days of the sale and/or transfer.

This decision is under the exclusive jurisdiction of the Council and is not applicable to any other
modification or construction. All work is to be implemented as specified in the petition dated February 5,
2021, and additional information received April 5, April 16, May 14, and July 1, 2021.

Enclosed for your information is a copy of the staff report on this project.
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Sincerely,

yn/

Melanie A. Bachman
Executive Director

Enclosure: Staff Report dated September 23, 2021
c: Service List, dated March 26, 2021

The Honorable Elinor C. Carbone, Mayor, City of Torrington (Elinor_carbone@torringtonct.org)
The Honorable Denise Raap, First Selectman, Town of Litchfield (1stselectman@townoflitchfield.org)

MAB/RDM/emr
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Petition No. 1442
SR Litchfield, LLC
Litchfield - Torrington

Staff Report
September 23, 2021

Introduction

On February 5, 2021, the Connecticut Siting Council (Council) received a petition (Petition) from SR
Litchfield LLC (Petitioner) for a declaratory ruling pursuant to Connecticut General Statutes (CGS) 84-176
and 816-50k for the construction, operation and maintenance of a 19.8-megawatt alternating current (AC)
solar photovoltaic electric generating facility located off of Wilson Road in Litchfield and Rossi Road in
Torrington, and an associated electrical interconnection (Project).

Pursuant to Regulations of Connecticut State Agencies (RCSA) §16-50j-40 on or about February 2, 2021,
the Petitioner notified the Town of Litchfield (Town), City of Torrington (City), state officials and agencies,
and the abutting property owners of the proposed project.

Pursuant to CGS 84-176(e) of the Uniform Administrative Procedure Act (UAPA), an administrative
agency is required to take an action on a petition for a declaratory ruling within 60 days of receipt. April 6,
2021 was the deadline for action on this petition under CGS 84-176(e). In response to the Coronavirus
pandemic, Governor Lamont issued Executive Order No. 7, as subsequently extended, that provides for a
90-day extension of statutory and regulatory deadlines for administrative agencies thus extending the
deadline for action to July 5, 2021.

The Council issued its first set of interrogatories to the Petitioner on March 12, 2021. The Petitioner
submitted responses to the Council’s first set of interrogatories on April 5, April 16 and May 14, 2021.
Petitioner’s response to Council Interrogatory No. 63 included photographic documentation of site-specific
features intended to serve as a “virtual” field review of the Project.

On March 2, 2021, Ronald M. Viola, Trustee requested party status, and on March 25, 2021, the Council
granted party status to Mr. Viola. On April 19, 2021, the Council developed a schedule for the exchange of
interrogatories among the parties and intervenors. Mr. Viola did not issue interrogatories to the Petitioner.

The Council issued its second set of interrogatories to the Petitioner on June 10, 2021. The Petitioner
submitted responses to the Council’s interrogatories on July 1, 2021.

On June 17, 2021, pursuant to CGS 8§4-176(e), the Council voted to set the date by which to render a
decision on the Petition as no later than November 2, 2021, which was the 180-day statutory deadline for a
final decision under CGS 84-176(i) with the 90-day extension granted by Governor Lamont’s Executive
Orders, as extended. A revised schedule was developed evidencing the Council’s June 17, 2021 vote to set
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the date by which to render a decision on the Petition in accordance with the 60-day agency action deadline
under CGS 84-176(e), as extended by Governor Lamont’s Executive Orders.

Also on June 17, 2021, the Council developed a revised schedule for the exchange of interrogatories among
the parties and intervenors. Mr. Viola did not issue interrogatories to the Petitioner.

Municipal Consultation

In 2019, the Petitioner met with Town and City officials to discuss the project. On August 22, 2019, former
Litchfield First Selectman Leo Paul presented the proposed Project to the Litchfield Board of Selectmen,
after which the Town issued a letter of support to the Petitioner.

On May 5, 2020, the Petitioner conducted a remote information session before the Litchfield Board of
Selectmen and the public. On September 22, 2020, the Petitioner sent postcard mailers to property owners
abutting the property that included Project details and provided contact information. In response to the
outreach mailing, seven abutters contacted the Petitioner with questions about the Project. The Petitioner
has been consulting with two abutters, Mr. Viola and a property owner at 347 Wimbledon Gate North in
Torrington, to address their concerns regarding project aesthetics and setbacks.

On February 8, 2021, the Council sent correspondence to the Town and City stating that the Council has
received the Petition and invited both municipalities to contact the Council with any questions or comments
by March 7, 2021.

On March 7, 2021 the Town of Litchfield Planning & Zoning Commission’s submitted comments to the
Council concerning land use, drainage, grading, watersheds, noise, glare, setbacks and groundwater quality.

On March 8, 2021 the current Litchfield First Selectman, Denise Raap, submitted comments to the Council
regarding abutting landowner concerns; protection of watercourses, wetlands and natural habitats; and
adherence to local zoning and wetland regulations.

The City of Torrington did not respond to the Council’s solicitation.
State Agency Comments

On February 9, 2021, the Council sent correspondence requesting comments on the proposed project from
the following state agencies by March 7, 2021: Department of Energy & Environmental Protection (DEEP);
DOAg; Department of Public Health (DPH); Council on Environmental Quality (CEQ); Public Utilities
Regulatory Authority (PURA); Office of Policy and Management (OPM); Department of Economic and
Community Development (DECD); Department of Emergency Services and Public Protection (DESPP);
Department of Consumer Protection (DCP); Department of Labor (DOL); Department of Administrative
Services (DAS); Department of Transportation (DOT); the Connecticut Airport Authority (CAA); and the
State Historic Preservation Office (SHPO).

In response to the Council’s solicitation, CEQ!, DEEP?, and DOAg? submitted comments on February 24,
March 8, and March 9, 2021, respectively. CEQ’s comments relate to wetland and vernal pool impacts,
wetland buffers, visibility, farmland soils, livestock grazing, establishment of pollinator areas, use of
chemicals, and stormwater management. DEEP’s comments relate to the state’s goal to achieve a zero
carbon electric sector by 2040, wetland buffers, the Natural Diversity Database (NDDB), stormwater
management, transformer oil containment, and consultation with the DEEP Dam Safety Program regarding

1 PE1442 STATEMEMO-CommentsRecd-CEQ.pdf (ct.gov) (CEQ Comments)
2TO: Parties & Intervenors (ct.gov) (DEEP comments)
3 TO: Parties & Intervenors (ct.gov) (DOAgcomments)
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the proposed stormwater basins at the site. DOAg’s comments relate to loss of farmland soils for
agricultural use, adverse impact to farmland soils from construction, and implementation of potential
mitigation measures such as purchases conservation easements and establishing community gardens.

The DOT responded on March 31, 2021 stating that it had no comment.

While the Council is obligated to consult with and solicit comments from state agencies by statute, the
Council is not required to abide by the comments from state agencies. *

Public Act 17-218

Effective July 1, 2017, Public Act 17-218 requires, “for a solar photovoltaic facility with a capacity of two
or more megawatts, to be located on prime farmland or forestland, excluding any such facility that was
selected by DEEP in any solicitation issued prior to July 1, 2017, pursuant to section 16a-3f, 16a-3g or 16a-
3j, the DOAg represents, in writing, to the Council that such project will not materially affect the status of
such land as prime farmland or DEEP represents, in writing, to the Council that such project will not
materially affect the status of land as core forest.” The proposed project was selected by DEEP in a
solicitation prior to July 1, 2017; therefore, the proposed project is exempt from the provisions of Public
Act 17-218.

Public Benefit

The project would be a distributed energy resource facility as defined in CGS § 16-1(a)(49). CGS § 16a-
35k establishes the State’s energy policy, including the goal to “develop and utilize renewable energy
resources, such as solar and wind energy, to the maximum practicable extent.” The 2018 Comprehensive
Energy Strategy (2018 CES) highlights eight key strategies to guide administrative and legislative action
over the next several years. Specifically, Strategy No. 3 is “Grow and sustain renewable and zero-carbon
generation in the state and region.” Furthermore, on September 3, 2019, Governor Lamont issued Executive
Order No. 3, which calls for the complete decarbonization of the electric sector by 2040. The proposed
facility will contribute to fulfilling the State’s Renewable Portfolio Standard and Global Warming Solutions
Act as a zero emission Class | renewable energy source.

On March 9, 2016, pursuant to Section 1(b) and 1(c) of PA 15-107, DEEP issued notice for a Request for
Proposals (RFP) for Class | renewable energy sources and Class 111 sources with a nameplate capacity rating
of more than 2 MW and less than 20 MW (Small Scale RFP). Project selection occurred on November 28,
2016. On June 27, 2017, DEEP issued its final determination in the RFP and selected 25 out of 107 proposed
projects to enter into long-term power purchase agreements with the electric distribution companies (EDCs)
for a combination of energy and environmental attributes. The proposed Project is one of the 25 projects
selected. This Project was awarded to Renewable Ventures, LLC and was acquired by Silicon Ranch
Corporation, the parent company of the Petitioner, in 2017.

The Petitioner would sell the generated power to two public utilities via power purchase agreements (PPAS).
Specifically, per the PPAs, approximately 80.36 percent of the electricity and renewable energy certificates
(RECs) would be sold to Eversource Energy (Eversource), and the remaining 19.64 percent would be sold
to The United Illuminating Company (Ul). The PPAs were approved by PURA in September 2017 (PURA
Docket No. 17-01-11). The PPAs have a 20-year term. The PPAs can be extended subject to regulatory
approval. If the PPAs are not extended and expire, then the Petitioner would sell the power at market rates.

4 Corcoran v. Connecticut Siting Council, 284 Conn. 455 (2007)
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Site Layout showing Project Area 1
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Site Layout showing Project Area 2 (right) & Area 3 (left)
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Wetland Buffer Table

Minimum Buffer to

Wetland ID Dominant Habitat Type Watercourse Association Project Limit of Buffer Rationale
Disturbance (FT)

100 foot buffer provided to Gulf Stream riparian corridor to maintain existing forested buffer; complies with DEEP
C/sc/2e/a8 FFO Gulf stream 100 Fisheries 100 foot riparian buffer guidance for perennial streams
. ) wetland located upgradient of Project LOD; complies with DEEP Construction Stormwater GP Appendix |; existing
AR RO intermittent stream 5 buffer characterized by maintained agricultural field
100 foot buffer provided to unnamed tributary to Gulf Stream; maintains existing forested buffer; complies with DEEP
B/18 PFO unniamed tributary to Gulf Stream 50 Fisheries 100 foot riparian buffer guidance for perennial streams; 50 foot provided to associated seep area with no
disturbance to mature vegetation
wetland located in existing maintained agricultural field; existing buffer characterized by maintained agricultural field;
A PFO/PSS/PEM Gulf Stream Tributary 50 Project would nat remove mature vegetation in buffer
) wetland located in existing maintained agricultural field; existing buffer characterized by maintained agricultural field;
1A PEM isolated 50 Project would not remove mature vegetation in buffer
wetland located in existing maintained agricultural field; existing buffer characterized by maintained agricultural field;
2A PEM isolated 50 Project would not remove mature vegetation in buffer
wetland located in existing maintained agricultural field; existing buffer characterized by maintained agricultural field;
NfIN PFO/PEM intermittent stream 25 Project would not remove mature vegetation in buffer
100 foot buffer provided to Gulf Stream riparian corridor to maintain existing forested buffer; complies with DEEP
2N PFO Gulf Stream 100 Fisheries 100-foot riparian buffer guidance for perennial streams
wetland located upgradient of Project LOD; complies with DEEP Construction Stormwater GP Appendix I; small
3N PFO isolated 25 isolated wetland pocket supports minimal functions/values
wetland located upgradient of Project LOD; complies with DEEP Construction Stormwater GP Appendix I; small
4N FFO isolated 25 isolated wetland pocket supports minimal functions/values
alternative access road provided to eliminate Gulf Stream crossing passes between Wetlands H & W; LOD associated
HiwW PFO isolated s0 with solar arrays located approximately 290 feet to the east at closest point to these wetlands
F PFO vernal Poal 1 100 no disturbance to 100 foot Vernal Pool Envelope
E PEO/PSS/PEM Vernal Poal 2 150 no disturbance to 100 foot Vernal Pool Envelope
narrow isolated wetland located within Eversource Transmission ROW; project would only be located within
D PFO/PSS s0 maintained agricultural field and would not remove any mature vegetation within buffer

NOTES:

Cowardin/USFWS Wetland Classification Habitat Codes
FFO - Palustrine Forested

PSS - Palustrine Scrub-Shrub

PEM - Palustrine Emergent




